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The Law on Arbitration and Mediation (LAM), enacted on 4 September 1997,1 repealed the previous Law on Commercial Arbitration that had been in force since October 1963, as well as several
other legal provisions that could be deemed opposed to the new
regime.2
Later, the LAM was amended in order to strengthen arbitration
in Ecuador.3 The following amendments to the LAM are worth
pointing out:
• The possibility of challenging the validity of an arbitral award
is clearly defined through a procedural nullity action (acción
de nulidad), which cannot be considered an appeal within the
same proceeding.
• The president of the Provincial Court of Justice is allowed 30
days to decide on the acción de nulidad filed against an award.
• In case a party to an arbitral agreement is sued before the judicial system, the judge will have to decide upon the existence
and validity of such arbitral agreement as a pre-trial matter
by means of the principle of judicial economy (see article 8,
LAM).
It is safe to say that arbitration has had relative success in Ecuador.
Probably the reason for this success is the fact that it has proven to
be an alternative to the judicial system that allows for a speedy and
impartial process. The inherent flaws of the judicial system have
contributed to this relative success. However, it is “relative” because
statistics show that from the universe of legal conflicts, very few are
resolved through arbitration, although the number is rising.4
There is still much work that needs to be done to raise the
awareness of alternative dispute resolution (ADR) mechanisms in
Ecuador in order to further develop and spread the use of arbitration for regular conflict resolution.
One of the major setbacks for the advancement of arbitration
in Ecuador is the widespread lack of experience in the field generally, which becomes evident when drafting arbitration clauses and
agreements.This often provides great difficulty for arbitral tribunals
that cannot declare they have jurisdiction over certain subject matters. Other difficulties arise from a lack of knowledge concerning
the differences between the arbitration and the judicial systems.

to arbitration.5 This requirement of arbitration ratione materiae is
already included in the LAM, and embodying it in a constitutional
provision is useless or, at least, unnecessary.
The relevant constitutional provision also deals with arbitration
with the state or its instrumentalities. The wording in the provision
lacks clarity. Article 190 says:
In matters of public contracting, arbitration at Law will be available, provided that there is a prior favorable opinion from the Attorney General of
the State, pursuant to the conditions set forth in the legal framework.6

This provision requires an opinion from the attorney general of
the state (AG) before commencing any arbitration. Furthermore,
in conjunction with the provisions of the AG Law,7 his opinion is
necessary before an arbitration clause is agreed in all cases. Therefore, article 190 of the 2008 Constitution expands the requirement of an ex-ante opinion by the AG to all arbitration clauses and
agreements, not only to those entered among the parties ex-post
the controversy, as the LAM requires.8 Hence, the AG practice and
construction of such constitutional provision is that he must issue
his opinion ex-ante the execution of any arbitration clause to be
concluded with a state-owned entity, regardless of whether the dispute has already arisen or not.
Constitutional control of arbitration

Subsequent to the 2008 Constitution, a debate commenced in
Ecuador on the possibility for judicial intervention in arbitration
beyond the exceptional cases set out in the Arbitration and Mediation Law. In particular, the Constitution establishes the extraordinary action for protection.9 This is a constitutional motion to revise
final judgments where constitutional rights have been infringed. In
other words, the constitutional motion is admissible against final
decisions, thus endangering the res judicata effect that characterises
arbitral awards.
It should be noted that the Constitutional Court has not yet
resolved any of the actions for protection brought so far (directly
against arbitral awards).10 There are arguments buttressing each
side.11
International arbitration and foreign investment protection

The arbitration regime in the 2008 Constitution

Ecuador has undergone serious changes in its legal system. In a referendum on 28 September 2008, the Ecuadorean people approved
the new Constitution drafted by the National Constituent Assembly (2008 Constitution).
Similar to its predecessor, the 2008 Constitution recognises the
existence and validity of ADR mechanisms, expressly including
arbitration (see article 190, 2008 Constitution). However, unlike the
1998 Constitution, the 2008 Constitution imposes certain conditions and requirements for arbitration to be viable.
For example, it expressly states that arbitration may only be used
for resolving disputes that could otherwise be resolved through a
settlement agreement between the parties. Legal issues that cannot be waived or renounced by the parties may not be subjected
42

In the context of investment treaty arbitration, it must first be
noted that Ecuador has withdrawn from the ICSID Convention.
The announcement was made in July 2009 and the withdrawal
became effective January 2010.12 (For additional information on
Ecuador’s withdrawal from ICSID, please see the Ecuadorean chapter on international arbitration in the previous issue of The Antitrust
Review of the Americas.) Although this notice from Ecuador does not
affect the consents provided for in contracts with ICSID dispute
resolution clauses in BITs executed by Ecuador,13 the message that
Ecuador has sent to the world and to the parties to the ICSID
Convention is clear: it does not like international arbitration.
Additionally, there is a strong political decision to withdraw
from several bilateral investment treaties through which Ecuador
gives its consent to international arbitration.14
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Actually, the Constitutional Court has been issuing a series of
decisions declaring that the dispute settlement provision of bilateral investment15 (BITs) are unconstitutional (ie, the Ecuador-UK
and Ecuador-Germany BITs and others). This is done as part of
a major scheme to withdraw from those treaties because they are
considered to be the illegitimate cession or waiver of sovereign
powers; namely, the power of Ecuadorean courts to exercise their
jurisdiction within the territory of Ecuador.
The Constitutional Court has issued the aforementioned decisions based on article 422 of the 2008 Constitution, which establishes in the relevant part:

resolved through international arbitration. Special care will surely
be needed when drafting these contracts.
It is also worth mentioning that Ecuador is a party to the World
Trade Organization16 and more than once it has applied state-tostate arbitration as set forth in WTO treaties.17

It shall not be possible to enter into international treaties or instruments in
which the Ecuadorean State waives sovereign jurisdiction to international
arbitration venues in contractual or commercial disputes between the State
and private individuals or corporations.

On 19 August 1961, Ecuador ratified the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, also known
as the 1958 New York Convention (NYC).19 At the time of ratification, Ecuador submitted the reservation on reciprocity as allowed
by article 1.3 of the NYC.20 We still do not have any cases in Ecuador relating to enforcement of awards issued under the NYC.21
On 30 January 1975, the Inter-American Convention on International Commercial Arbitration, or Panama Convention (PC),
entered into force and was ratified in 1978.22 It is a second tool
for enforcing foreign arbitral awards. The PC was executed by the
Organization of American States (OAS) member countries and,
therefore, its application is limited to arbitral awards pronounced
in one of the OAS member countries that entered into the PC.23
The PC applies to arbitral decisions resulting from disputes of a
commercial character.24 Article 4 of the PC provides that recognition and enforcement of arbitral awards that meet the requirements and limitations of the Convention must be recognised in
the same manner as national or foreign judgments are recognised
and enforced.25
On May 1982,26 the 1979 Inter-American Convention on
Extraterritorial Validity of Foreign Judgments and Arbitral Awards,
or the 1979 Montevideo Convention27 (MC), came into effect
in Ecuador. In addition to the coverage provided by the MC to
judgments and awards pertaining to other matters, it also applies to
enforcement of foreign arbitral awards relating to commercial issues.
The MC, just as in the PC, only applies to judgments and awards
issued in OAS member countries. The MC’s intention is to cover
judicial judgments and awards issued in civil, commercial or labour
proceedings in one of the member states.28
As far as local norms are concerned, the LAM does not have a
specific system for recognition and enforcement of foreign awards
but, rather, it gives them the same treatment as the process for
enforcing local judicial judgments passed in last instance. Article 42
of the LAM states that “awards issued in an international arbitration
proceeding shall have the same effects and shall be enforced in the
same manner as awards issued in a national arbitration proceeding”.
According to article 32 of the LAM, that procedure for enforcing
arbitral awards will be the same as for enforcing local judgments
passed in last instance; that is, through a judicial order. The LAM
sets forth the judge’s duty to recognise and enforce foreign awards
through a judicial order, without the possibility of applying any
other procedure.
Therefore, we believe that the LAM provides a mechanism
that is more expeditious and direct than those provided in international conventions, which can be applied to international arbitration awards in Ecuador.
The judicial order procedure is commenced by the judge who
allows a very short period of time for the debtor to pay what is due
or otherwise to designate property for attachment and subsequent
auction. This proceeding does not admit any opposition from the
debtor, while the NYC does.29 For this reason, the LAM presents
an alternative that could be more expeditious to enforce awards
before the lex fori.According to the foregoing, it can be argued that

The Constitutional Court does not seem to consider that article 422 establishes a prohibition to enter into new treaties; and
such a prohibition is related to treaties in which Ecuador waives
sovereignty in contractual and commercial disputes. Therefore, in
our opinion, current treaties are not against the 2008 Constitution
because the prohibition is for future treaties and does not apply to
existing ones; and the prohibition refers to contractual and commercial disputes, while the BITs are generally related to investment
disputes within the independent and separate discipline of international investment law.
In order to withdraw from the BITs, the Constitutional Court
is declaring that the BITs are unconstitutional because they contain
provisions that provide for international arbitration for the settlement of investment disputes with foreign investors, disregarding the
jurisdiction of the domestic court system.
At the time of writing, the National Assembly International
Law Committee has already issued internal reports suggesting the
withdrawal of several BITs and has approved the withdrawal of BIT
executed with Finland.
The general procedure for withdrawing from the BITs is as follows: The National Assembly International Law Committee issues
a recommendation to all the other legislators in the sense that they
should approve the withdrawal from each BIT. After voting on the
matter, the National Assembly will approve the withdrawal from
each BIT and the president of the republic will send the notice of
withdrawal to the other contracting party in each BIT.
It is important to say that despite the fact that the Constitutional Court has approved the withdrawal of several BITs, the
National Assembly has rejected the request of withdrawal of the
BITs executed with China, the Netherlands and Germany.
Recent developments in negotiation and renegotiation procedures for public contracts indicate that Ecuador is willing to submit
disputes with foreign investors arising from specific contracts to
international arbitration under UNCITRAL rules, having Santiago de Chile as the seat of arbitration. The attorney general has
already approved this type or arbitral provision as required by the
Constitution.
Also, the recent Production Code approved by the government
to reactivate the economy contains some interesting provisions
on settlement of investment disputes. Article 27 of the approved
Code establishes that conflicts that arise from an investment may
be resolved through arbitration, but the arbitration clause must be
included in an investment contract. The mandatory applicable law
will be Ecuadorean and there is a mandatory mediation phase that
needs to be exhausted before the arbitration commences.The arbitration agreement needs to meet some legal requirements in order
to be valid, but it is quite evident that the government understands that there is a need for having disputes with foreign investors
www.GlobalArbitrationReview.com

Pending cases against Ecuador

Presently, as we have learned, Ecuador has nine pending international arbitration cases pertaining to investment.18
Enforcement of international arbitral awards in Ecuador
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the exequatur procedure for enforcement of international arbitral
awards is not necessary in Ecuador.
When analysing the law applicable to the enforcement of
awards in Ecuador, a distinction should be drawn between awards
rendered by ICSID tribunals and awards rendered by UNCITRAL
or ICC tribunals.
Although Ecuador withdrew from the ICSID Convention
effective in January 2010, there are still a few ICSID arbitrations
ongoing and clauses in effect.Therefore, ICSID awards are binding
and final for the contracting parties. Furthermore, the enforcement
process provided for in the ICSID Convention remains effective for
those cases and treaties in which Ecuador has given consent prior to
the notice of withdrawal effective since January 2010.30
ICSID awards do not require an exequatur; that is, a judgment
by a local court that a decision issued by a foreign judicial court
or arbitration tribunal should be executed before local tribunals in
order to be enforced because it does not contradict the Ecuadorean
legal system. In other words, domestic courts are not entitled to
review the awards rendered by ICSID tribunals, only to enforce
them.
Hence, the enforcement of an ICSID award in Ecuador will
be made as if it was a “final judgment of a court in that state”.31
Needless to say, an ICSID award entails crucial benefits for the
investor: local courts are not empowered to revise the award; consequently, enforcement of ICSID awards may be more expeditious
than enforcement of other international awards.
As regards the ICSID Convention, articles 53 and 54 have specific provisions that make it a special and unique self-contained
system. Many practitioners choose ICSID based on these provisions, which are one of the most relevant improvements of the
ICSID Convention regarding other arbitral organs and procedures.
These provisions mandate that ICSID awards may only be reviewed
under the rules of the ICSID Convention: the parties recognise the
award and any contracting state enforces the pecuniary obligations
awarded as if they were res judicata from any domestic tribunal.
If that is not the case and a domestic court (for public order or
constitutional reasons) allows a review, the award may be enforced
in any other contracting state of the ICSID Convention and such

enforcement may not be opposed by Ecuador. In other words, the
fact that there is a domestic procedure aimed at reviewing the award
does not pre-empt any other contracting state or its judiciary to
grant the enforcement.32
Therefore, in Ecuador, an international award not protected
by a specific treaty providing for its own enforcement mechanism
(ie, the ICSID Convention) has to be enforced by applying the
LAM and, thus, by filing the proper petition to the judiciary in
an enforcement process,33 in which the merits of the arbitration
cannot be discussed or revised unless they contravene public policy
and due process, as set forth in the Code of Civil Procedure34 and
the New York and Panama Conventions.35 Once the international
award has gone through the enforcement process without going
through a review on the merits of the case, it is fully enforceable.
Since the current government took office, Ecuador has become
one of the principal sponsors of an international political campaign that seeks to transform the current international dispute settlement for foreign investment disputes.36 Furthermore, Ecuador
is in favour of a Latin-American self-contained dispute settlement
mechanism, which is still under analysis.
***
In 2011, arbitration in Ecuador has been under the public eye.
Important arbitral awards in investment cases have been issued
where Ecuador has obtained favourable decisions, and the government has concluded several contracts in which international arbitration in Chile is the alternative selected by the attorney general.
This has been welcomed by the arbitral community because the
government accepts international arbitration as a forum for contractual and investment disputes.
On the local arena, arbitrators and practitioners are still waiting
for the developments as to whether there is room for a constitutional revision of local arbitral awards.Also during this year we have
seen good decisions issued by the actual president of the Provincial
Court of Quito regarding the annulment of arbitral awards.
We believe that these changes will lead arbitration and its users
through complex and uncertain yet interesting times.
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Pérez Bustamante & Ponce resulted from the merger, effective in 2001, of two law firms providing complete services and having complementary philosophies: Pérez Bustamante y Pérez (which dates back to
1916 when it began to act professionally) and Fabián Ponce O & Asociados (founded in 1959).
Furthermore, our office combines the experience and prestige of several of the most reputed
lawyers in Ecuador with the credit provided by young attorneys. Thus, our members have accumulated
many years of experience in connection with the most important litigation and transactions carried out
in and related to the Ecuadorean legal market, and have shared their knowledge and professional practice as university chairs and in seminars and lectures. Several members of Pérez, Bustamante & Ponce
are or have been lecturers, experts, arbitrators or secretaries in arbitration tribunals.
Pérez, Bustamante & Ponce firmly believes in high-quality legal services, the importance of our
clients’ trust and confidence, the necessity of technological developments, and the practice of law with
emphasis on internationalisation. Against this background, we belong to several international organisations: Lex Mundi, Club de Abogados and Interlaw.
The firm has recently participated in cases such as: an arbitration proceeding by MachalaPower Cia
Ltda against the government of Ecuador before ICSID; two UNCITRAL proceedings by a multinational oil firm against the Republic of Ecuador; an ICSID arbitration process by a multinational US oil
firm, based in the Midwest, on the basis of breach of contract and violation of the US–Ecuador BIT;
and an ICSID arbitration case, filed on behalf a multinational oil firm against the Republic of Ecuador
and the state-owned company Petroecuador, among others.
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